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In re Ydalia CRUZ- GARCI A, Respondent
File A29 269 102 - Newark

Deci ded Novenber 30, 1999

U. S. Departnment of Justice
Executive O fice for Immgrati on Review
Board of I mm gration Appeals

(1) The regulation at 8 CF.R 8§ 3.23(b)(4)(iii) (1998) inposes no
time or nunmerical limtation on aliens seeking to reopen
deportation proceedi ngs conducted in absentia pursuant to section
242(b) of the Immgration and Nationality Act, 8 U S.C. 8§ 1252(b)
(1988). Matter of Mancera, Interim Decision 3353 (BIA 1998),
reaffirmed.

(2) When an alien seeks to reopen deportati on proceedi ngs conduct ed
in absentia pursuant to section 242(b) of the Act, it is
appropriate to apply the “reasonable cause” standard, not the
“exceptional circunmstances” standard set forth in section 242B of
the Act, 8 U.S.C. § 1252b (Supp. Il 1990).

(3) An alien who asserted for the first time on appeal that her
failure to appear at a deportation hearing was the result of
i neffective assistance of counsel, but who failed to conply with
the requirenments for such a claim has not shown “reasonabl e cause”
that warrants reopening of the proceedings.

Frederick A. Organ, Esquire, River Vale, New Jersey, for respondent

Bef or e: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairnman
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MATHON, Board Menber:

I n an order dated October 27, 1997, an | nm gration Judge deni ed t he
respondent’s nmotion to reopen deportation proceedi ngs, which were
conducted in absentia in 1991 pursuant to section 242(b) of the
I mmigration and Nationality Act, 8 U S.C. 8§ 1252(b) (1988). The
respondent filed atinmely appeal fromthe I mm gration Judge’s order
supported by an appellate brief. The Immigration and Naturalization
Service did not file a brief in opposition to the appeal. For the
foll owi ng reasons, we will dismss the respondent’s appeal

. FACTUAL BACKGROUND

The record reveals that on Septenber 13, 1990, the respondent, a
native and citizen of the Doninican Republic, entered the United
States without inspection. On Septenber 15, 1990, the respondent
was personally served with an Order to Show Cause, Notice of
Hearing, and Warrant for Arrest of Alien (Form 1-221S). On
Decenber 3, 1990, the Imrigration Court sent notice of a hearing to
the respondent’s address of record, infornming her of a deportation
heari ng schedul ed for April 9, 1991. Wen the respondent failed to
appear for her schedul ed hearing, the Inmgration Judge found her
deportable as charged and ordered that she be deported from the
United States pursuant to section 242(b) of the Act.! On July 16,

1 Prior to June 13, 1992, section 242(b) of the Act governed al
deportation proceedings. See Matter of WF-, 21 |&N Dec. 503, 506
n.2 (BIA 1996). Deportation proceedings involving notices of
hearing issued between June 13, 1992, and March 31, 1997, were
governed by section 242B of the Act, 8 U S.C § 1252b (Supp. II
1990), which was added by Congress in the Immgration Act of 1990,
Pub. L. No. 101-649, § 545(a), 104 Stat. 4978, 5061-66 (“1990 Act”),
and was anended by the M scellaneous and Technical Immgration and
Nat ural i zati on Anendnents of 1991, Pub. L. No. 102-232, § 306(hb)(6),
105 Stat. 1733, 1753 (effective as if included in the 1990 Act).
Effective April 1, 1997, the rel evant provisions of sections 242 and
(continued...)
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1997, the respondent filed a notion to reopen proceedi ngs, claimng
that she was eligible to adjust her status to that of a permanent
resident owing to an approved visa petition filed on her behal f by
her United States citizen husband. The respondent did not provide
a reason for her absence from her 1991 deportation hearing.

The I mm gration Judge deni ed the respondent’s notion to reopen as
untinely filed on COctober 27, 1997. The | mm gration Judge found
that the respondent failed to denponstrate that she did not receive
notice of the hearing, that her failure to appear was because of
“exceptional circunmstances,” or that she was in federal or state
custody at the tinme of the hearing. See 8 CF.R § 3.23(b)(4)(iii)
(1998).

The respondent contends in her Notice of Appeal that she nissed
her scheduled hearing because her former attorney had been
“suspended by the Bar” at the time he appeared on her behalf and
that he did not effectively represent her. The respondent’s
appellate brief offers no support for this contention and does not
further explain how her attorney’ s actions may have caused her to
m ss her hearing. Instead, the respondent’s appellate brief asserts
t hat these proceedi ngs shoul d be reopened to all owthe respondent to
adj ust her status based on the approved visa petition filed on her
behal f by her United States citizen husband.

I'l. | SSUES PRESENTED

1(...continued)

242B were deleted fromthe Act. See Illegal Immigration Reformand
I mmi grant Responsibility Act of 1996, Division C of Pub. L. No

104-208, 88 306(a), 308(b)(6), 110 sStat. 3009-546, 3009-607, 3009-
615 (“I1RIRA"). Renpval proceedi ngs becane the sole and excl usive
procedure for determ ning whether an alien nay be admitted to the
United States or, if the alien has been so admitted, renoved from
the United States. See sections 239, 240 of the Act, 8 U S.C
88 1229, 1229a (Supp. Il 1996), enacted by IIRIRA § 304, 110 Stat.
at 3009-587.



I nterimDecision #3420

The issues in this case are: (1) whether the regul atory | anguage
at 8 C.F.R 8 3.23(b)(4)(iii) contains tinme or nunerical linmtations
on an alien who wishes to file a notion to reopen to vacate an
out standing order of deportation entered in absentia pursuant to
section 242(b) of the Act; (2) whether the “exceptiona
ci rcumst ances” standard set forth at 8 C.F.R
8§ 3.23(b)(4)(iii)(A (1) is properly applied to notions seeking to
reopen deportation proceedings conducted in absentia pursuant to
section 242(b) of the Act in order to vacate the underlying order
and (3) whether proceedings should be reopened to allow the
respondent to pursue her request for new, previously unavail able
relief in the formof adjustnent of status.

[11. ANALYSI S

We find t hat t he regul atory | anguage at 8 C.F.R
8§ 3.23(b)(4)(iii) inposes no tine or nunmerical limtations on an
alien who wishes to file a notion to reopen to vacate an underlying
order of deportation entered pursuant to section 242(b) of the Act.
We recently reached the sane result in the context of exclusion
proceedi ngs. See Matter of N-B-, InterimDecision 3381 (Bl A 1999).

As we observed in Matter of N-B-, supra, federal regulations
govern time and nunerical lintations on notions to reopen renoval,
deportation, and exclusion proceedings. The regulation at 8 C. F.R
8 3.23(b)(1) provides generally that “[a] notion to reopen nust be
filed within 90 days of the date of entry of a final adm nistrative
order of renoval, deportation, or exclusion, or on or before
Septenber 30, 1996, whichever is later.” See also 8 C.F.R
8§ 3.2(c)(2) (1999) (regarding notions to reopen or reconsider filed
with the Board). Furthernore, 8 C.F.R § 3.23(b)(1) states that,
with certain exceptions, “a party may file only one mption to
reconsider and one notion to reopen proceedings.” One such
exception exists for a notion to reopen in the asylum context based
on changed country conditions. 8 CF.R 8 3.23(b)(4)(i); Mtter of
J-J-, 21 I&N Dec. 976 (BIA 1997). Additionally, no tinme and
nunmerical limtations apply to a notion to reopen that is agreed
upon by all parties and jointly filed. 8 CF.R 8§ 3.23(b)(4)(iv).
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The regulation at 8 CF.R 8 3.23(b)(4)(iii)(A) contains a
different tinme frame for notions seeking to reopen deportation
proceedi ngs that were conducted in absentia. See 8 C F R
8§ 3.23(b)(4)(iii)(D). Theregulation first permts an alientofile
such a mtion to reopen within 180 days of the in absentia
deportation order if the alien denonstrates “exceptiona
ci rcunst ances” for failing to appear. 8 CF.R
8§ 3.23(b)(4)(iii)(A)(1). The regul ation also allows an alien to
file a notion at any tine if the alien denpnstrates that proper
notice was not given or that he or she was in federal or state
custody and the failure to appear was not the alien’s fault.
8 CF.R 8 3.23(b)(4)(iii)(A(2). In Matter of Mancera, Interim
Deci sion 3353 (BI A 1998), we discussed this regulation and found
that the alien, who had been ordered deported in absentia pursuant
to section 242(b) of the Act, had proved a |lack of proper notice
We therefore found that the alien’s notion to reopen was excepted
fromthe regulatory tinme limtations on notions. 1d.

Guided in part by our holding in Matter of N-B-, supra, we find
in the instant case that the applicable regulations contain a gap
t hat does not provide an explicit time and nunerical exception for
nmotions to reopen deportation proceedings conducted in absentia
pursuant to section 242(b) of the Act.?2 W find that the regul ation
at 8 CF.R 8§ 3.23(b)(4)(iii)(A (1) applies only to deportation
proceedi ngs conducted in absentia pursuant to section 242B of the

Act, 8 US.C § 1252b (Supp. Il 1990). As previously noted,
Congress added section 242B to the Act via the Inmgration Act of
1990, Pub. L. No. 101-649, 104 Stat. 4978 (“1990 Act”). The

2 The law governing notions to reopen exclusion proceedings
conducted in absentia traditionally has corresponded with the |aw
governing notions to reopen deportation proceedings conducted in
absentia pursuant to section 242(b) of the Act. For exanple, the
Board, relying on the statutory |anguage of section 242(b) of the
Act (governing deportation proceedings), has required aliens filing
such nmotions in either type of proceeding to show that “reasonable
cause” excused their absence froma schedul ed hearing. See Mtter
of R-R-, 20 I &N Dec. 547, 549 (BIA 1992) (deportation proceedi ngs
conduct ed pursuant to section 242(b) of the Act); Matter of Ruiz, 20
| &N Dec. 91, 92-93 (BI A 1989) (exclusion proceedings).

5
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regul ationat 8 CF.R 8§ 3.23(b)(4)(iii)(A (1) mrrors the statutory
| anguage of section 242B(c)(3)(A) of the Act, which sets a 180-day
time limtation on certain notions to reopen deportation proceedi ngs
conducted in absenti a. The statutory | anguage found in section
242(b) of the Act contains no time or nunerical limtation for
notions to reopen proceedi ngs conducted in absentia. Additionally,
the regulation at 8 CF.R 8 3.23(b)(4)(iii)(A (1) applies the
“exceptional circunstances” standard for reopening found in section
242B(c)(3)(A) of the Act instead of the “reasonabl e cause” standard
in section 242(b) of the Act.

It appears that the drafters of 8 CF. R 8§ 3.23 focused on
updating the regulation to conformto the applicable changes in the
| aw made by the 1990 Act, which added section 242B to the Act. See
Mot i ons and Appeal s in I nmigration Proceedi ngs, 61 Fed. Reg. 18, 900,
18,903 (1996). The Supplementary Information introducing the
anmendnents to the regulation discusses, anobng other |egal issues,
notions to reopen and direct appeals in the context of deportation
proceedi ngs under section 242B of the Act, as well as exclusion
proceedi ngs under section 236 of the Act, 8 U S.C. § 1226 (1994).
However, the Supplenentary Information does not inplicitly or
explicitly discuss notions to reopen proceedings conducted in
absentia pursuant to section 242(b) of the Act.

Construing the existing regulatory |anguage, we find that the
notions regul ations set no tinme or nunmerical limtations on aliens
seeking to reopen deportation proceedings conducted in absentia
pursuant to section 242(b) of the Act for the purpose of vacating
t he underlyi ng order of deportation.® See Matter of N-B-, supra, at
4-5. We reaffirmour holding in Matter of Mancera, supra, insofar
as we held that a nmotion to reopen deportation proceedi ngs conduct ed
in absentia pursuant to section 242(b) of the Act that denonstrates

3 We enphasize that our decision in the instant case fills in the
regulatory gap that exists in the current regulation. Not hi ng
prevents the Departnent of Justice from revising the current
regulation to fill the regulatory gap in a nanner that would create
specific restrictions on notions to reopen deportation proceedi ngs
conducted in absentia pursuant to section 242(b) of the Act. See
Matter of N-B-, supra, at 5 n.2.
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a lack of notice is excepted fromthe regulatory tinme limtations on
notions to reopen. Furthernore, we find that when aliens are
seeking to reopen deportation proceedings conducted in absentia
pursuant to section 242(b) of the Act in order to vacate the
outstandi ng deportation order, it is appropriate to apply the
“reasonabl e cause” standard, not the “exceptional circunstances”
standard set forth in section 242B of the Act. See Matter of R-R-
20 1 &N Dec. 547 (BI A 1992); Matter of Patel, 19 I &N Dec. 260 (BIA
1985), aff’'d, 803 F.2d 804 (5th Cir. 1986); Matter of Mrallag, 13
| &N Dec. 775 (Bl A 1971).

In the instant case, the Imm gration Judge erroneously applied
the “exceptional circunstances” standard to the respondent’s case.
The respondent, whose deportation hearing was not governed by
section 242B of the Act, need only have shown that she had
“reasonabl e cause” for m ssing her schedul ed deportation hearing.
Nonet hel ess, the respondent’s notion to reopen with the Imrigration
Judge failed to assert any “reasonable cause” for her failure
to appear. On appeal, the respondent argues for the first tine that
she was represented at her hearing by an attorney who was suspended
and who did not effectively represent her. Even if we were to
consi der this argunent —advanced for the first time on appeal -we nust
reject it, as the respondent has not conplied with the requirenents
for proving ineffective assistance that were set forth in Matter of
Lozada, 19 1&N Dec. 637 (BlA), aff’'d, 857 F.2d 10 (1st Cir. 1988).
We note that the respondent has not alleged that she failed to
recei ve proper notice of her hearing. See Matter of Minoz- Santos,
20 1 &N Dec. 205 (BI A 1990) (discussing notice under section 242(b)
of the Act); Matter of Lopez-Barrios, 20 I&N Dec. 203 (BI A 1990)
(same). In light of the foregoing, we find that the respondent has
not shown that reopening should be allowed for the purpose of
vacating the underlying order of deportation, which was entered in
absentia pursuant to section 242(b) of the Act.

Alternatively, the respondent continues to request reopening of
t hese proceedings to apply for adjustnment of status under section
245 of the Act, 8 U.S.C. § 1255 (1994). In Matter of MS-, Interim
Decision 3369 (BIA 1998), we held that deportation proceedings
conducted in absentia pursuant to section 242B of the Act may be
reopened to allow an alien to apply for new, previously unavail abl e
relief if the alien’s notion to reopen is filed according to the
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regul atory requirenents at 8 CF. R 88 3.2(c) and 3.23(b)(3). W
need not decide in the instant case whether to extend our holding in
Matter of MS- to these deportation proceedings, which were
conducted in absentia pursuant to section 242(b) of the Act.
Insofar as the respondent’s notion to reopen requested an
adj udi cati on of her application for adjustnent of status, the notion
was untinely because it was not filed by Septenmber 30, 1996. See
8 CF.R 8 3.23(b)(1); see also Matter of MS-, supra (discussing
the regulatory requirenments for filing a notion requesting new
relief).

I'V. CONCLUSI ON

Accordi ngly, we conclude that the respondent’s notion to reopen
to vacate the outstanding order of deportation entered in absentia
pursuant to section 242(b) of the Act was not barred by the

regulatory tine or nunerical limtations. However, the respondent
did not establish that “reasonable cause” or a lack of notice
excused her absence from the schedul ed heari ng. I nsofar as the

respondent’s notion requested reopening to apply for newrelief, the
notion was not tinely filed.

Accordingly, the following order will be entered

ORDER: The appeal is dism ssed.

M chael J. Heilman, Board Menber, did not participate in the
decision in this case.



